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On Feb. 1, 1999, Rmailed to P a Final Notice-
Notice of Intent to Levy and Notice of Your Right to a
Hearing, as required by sec. 6330, I.R C. The notice
pertained to P s unpaid inconme tax liabilities for 1994
and 1995. Sec. 6330(a), I.R C., requires only one such
notice for the tax period for which Ris attenpting to
collect tax. Under sec. 6330, I.R C., P had 30 days in
whi ch to request a hearing before the IRS Ofice of
Appeals. P did not request a hearing within 30 days of
Feb. 1, 1999. Had a tinely request for hearing been
made, sec. 6330(c), I.R C., provides for a hearing and
“determ nation” by Appeals regarding the propriety of
the proposed levy. Sec. 6330(d), I.R C permts an
appeal of such a determnation to this Court within 30
days of the date of such determ nation. Because P
failed to nmake a tinely request for hearing pursuant to
sec. 6330, I.R C., Rwas not required to, and did not,
make a “determ nation” within the neaning of sec. 6330,
. R C
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Hel d: Pursuant to sec. 6330(d), I.R C., our
jurisdiction is dependent upon the issuance of a
determ nation and the filing of a petition within 30
days of the issuance of such determ nation. Because R
did not issue a determnation to P, we nust dism ss
this case for lack of jurisdiction.

Lucielle J. Ofiler, pro se.

Monica J. Mller, for respondent.

OPI NI ON

RUVWE, Judge: The petition in this case is based on
respondent’s alleged failure to hold a nmeaningful collection due
process hearing as required by section 6330.! Respondent noved
to dismss for lack of jurisdiction on the grounds that
petitioner did not nake a tinely request for a collection due
process hearing by the Internal Revenue Service, Ofice of
Appeal s (Appeals), and therefore respondent was not required to,
and did not, hold a hearing or issue a notice of determ nation
which is a prerequisite to our jurisdiction under section
6330(d). At the tine the petition was filed, petitioner resided
in Kissimee, Florida.

Backgr ound

Petitioner seeks relief with respect to her 1993, 1994, and

1995 tax years. On Cctober 13, 1995, a notice of deficiency for

1Unl ess ot herw se indicated, section references are to the
I nt ernal Revenue Code applicable to the years in issue.
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1993 was sent to petitioner’s |ast known address. The 90-day
period for tinmely filing a petition with this Court regarding
this notice of deficiency expired on January 11, 1996. A notice
of deficiency for 1994 and 1995 was nailed to petitioner’s |ast
known address on July 25, 1997. The 90-day period for tinely
filing a petition wwth this Court regarding this notice of
deficiency expired on Qctober 23, 1997. Petitioner received
these notices of deficiency but did not file tinmely petitions
with regard to either notice of deficiency. As a result,
respondent assessed the deficiencies determned in those
noti ces. 2
On February 1, 1999, a Final Notice-Notice of Intent to Levy
and Notice of Your Right to a Hearing was sent to petitioner
regardi ng unpai d i nconme taxes for 1994 and 1995. The notice did
not pertain to petitioner’s 1993 incone tax, and petitioner has
no unpaid tax with respect to 1993. The notice contained the
foll ow ng pertinent information:
FI NAL NOTI CE

NOTI CE OF | NTENT TO LEVY AND NOTI CE OF
YOUR RI GHT TO A HEARI NG

2To the extent that the petition in this case could possibly
be construed as a petition to the notices of deficiency, dated
Cct. 13, 1995 (for the taxable year 1993), and July 25, 1997 (for
the taxable years 1994 and 1995), the petition is obviously not
tinmely. Sec. 6213 generally allows taxpayers 90 days fromthe
date of the notice of deficiency in which to file a petition.
Qur jurisdiction with respect to a notice of deficiency is
dependent upon a tinely petition. See sec. 6213; (Goza V.
Comm ssioner, 114 T.C. 176 (2000).
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PLEASE RESPOND | MVEDI ATELY

Your federal tax is still not paid. W previously
asked you to pay this, but we still haven’'t received
your paynment. This letter is your notice of our intent
to Il evy under Internal Revenue Code (I RC) Section 6331
and your right to receive Appeal s consideration under
| RC Section 6330.

W may file a Notice of Federal Tax Lien at any
time to protect the governnent’s interest. Alienis a
public notice to your creditors that the governnment has
a right to your current assets, including any assets
you acquire after we file the lien.

| f you don’t pay the anount you owe, make
alternative arrangenents to pay, or request Appeals
consideration within 30 days fromthe date of this
letter, we may take your property, or rights to
property, such as real estate, autonobiles, business
assets, bank accounts, wages, conm ssions, and other
inconre. We've enclosed Publication 594 with nore
i nformation, Publication 1660 explaining your right to
appeal, and Form 12150 to request a Collection Due
Process Hearing with Appeals.

Appeal s within 30 days of the issuance of the above notice.

Respondent thereafter initiated enforced collection by way of

| evy.

In addition to the notice regarding a taxpayer’s right t

coll ection due process hearing pursuant to section 6330,

respondent al so provides Form 9423, Coll ection Appeal Request

request a collection due process hearing with

0O a

for taxpayers to make requests for Appeals review of collection

action under respondent’s Collection Appeals Program ( CAP)

is an adm nistrative review program not required by statute.

5 Adm nistration, Internal Revenue Manual (CCH), sec. 9.4, at

CAP

See
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15,261. On June 3, 1999, petitioner sent a Collection Appeal
Request, Form 9423, to respondent regardi ng her inconme tax
l[iabilities for 1993, 1994, and 1995. |In an attachnent to the
formrequesting a “CAP hearing”, petitioner states that she
accepts the offer of a “Collection Due Process Hearing”. The
only offer of a collection due process hearing by respondent was
contained in the notice that respondent mailed to petitioner on
February 1, 1999, regarding her unpaid 1994 and 1995 i ncone tax
liabilities.

In response to petitioner’s Collection Appeal s Request of
June 3, 1999, respondent sent a letter to petitioner dated
Sept enber 30, 1999, which denied the request. The denial of the
request pertained only to anounts due with respect to
petitioner’s inconme tax liabilities for 1994 and 1995. (As
previously nmentioned, there is no unpaid liability for 1993.)
This letter was not, and did not purport to be, a notice of
determ nation pursuant to section 6330. The petition that gives
rise to this case was filed on Cctober 29, 1999.

Di scussi on

Section 6331(a) provides that if any person |liable to pay
any tax neglects or refuses to pay such tax within 10 days after
noti ce and demand for paynent, the Secretary is authorized to
col l ect such tax by levy upon property belonging to the taxpayer.

In the Internal Revenue Service Restructuring and Reform Act of
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1998 (RRA 1998), Pub. L. 105-206, sec. 3401, 112 Stat. 685, 746,
Congress enacted new sections 6320 (pertaining to liens)® and
6330 (pertaining to levies) to provide what have been descri bed
as “due process” protections for taxpayers in tax collection
matters.* Section 6330 generally provides that the Conm ssioner
cannot proceed with the collection of taxes by way of a levy on a
taxpayer's property until the taxpayer has been given notice of
and the opportunity for an admnistrative review of the matter
(in the formof an Appeals Ofice due process hearing) and if
di ssatisfied, with judicial review of the admnistrative
determ nation. In pertinent part, section 6330 provides:

SEC. 6630(a) Requirenent of Notice Before Levy.--

(1) In general.--No |levy may be nmade on any

property or right to property of any person unless the

Secretary has notified such person in witing of their

right to a hearing under this section before such |evy

is made. Such notice shall be required only once for

the taxable period to which the unpaid tax specified in
par agraph (3)(A) rel ates.

(2) Time and method for notice.--The notice
requi red under paragraph (1) shall be--

(A) given in person;

(B) left at the dwelling or usual place of

3There is nothing in the record to indicate that respondent
issued a notice regarding the filing of a lien or that any
determ nation was ever nade with respect to matters covered by
sec. 6320. The Feb. 1, 1999, notice is a notice of intent to
| evy, which is governed by sec. 6330.

“Whi | e t hese provisions have been described in terms of “due
process”, they are | egislative enactnents.
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busi ness of such person; or

(C sent by certified or registered mail
return recei pt requested, to such person’s | ast
known addr ess,

not less than 30 days before the day of the first |evy
with respect to the amount of the unpaid tax for the
t axabl e peri od.

(3) Information included with notice.--The notice
requi red under paragraph (1) shall include in sinple
and nont echni cal terns--

(A) the anpunt of unpaid tax;

(B) the right of the person to request a
heari ng during the 30-day period under paragraph

(2); and

(© the proposed action by the Secretary and
the rights of the person with respect to such
action, including a brief statenment which sets
forth--

(1) the provisions of this title
relating to |l evy and sal e of property;

(1i) the procedures applicable to the
| evy and sale of property under this title;

(ti1) the adm nistrative appeal s
avail able to the taxpayer with respect to
such | evy and sale and the procedures
relating to such appeal s;

(tv) the alternatives available to
t axpayers which could prevent |evy on
property (including installnent agreenents
under section 6159); and

(v) the provisions of this title and
procedures relating to redenption of property
and rel ease of liens on property.

(b) Right to Fair Hearing.--

(1) I'n general.--1f the person requests a hearing
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under subsection (a)(3)(B), such hearing shall be held
by the Internal Revenue Service Ofice of Appeals.

(2) One hearing per period.--A person shall be
entitled to only one hearing under this section with
respect to the taxable period to which the unpaid tax
specified in subsection (a)(3)(A) relates.

(3) Inpartial officer.--The hearing under this
subsection shall be conducted by an officer or enployee
who has had no prior involvenment with respect to the
unpaid tax specified in subsection (a)(3)(A) before the
first hearing under this section or section 6320. A
t axpayer may wai ve the requirenent of this paragraph.

[ Enphasi s added. ]

Section 6330(c) specifies the matters to be considered at the

hearing and in the determ nation by the Appeals officer.?®

SSEC. 6330(c) provides:

(c) Matters Considered at Hearing.--1n the case of
any hearing conducted under this section--

(1) Requirenment of investigation.--The appeals
officer shall at the hearing obtain verification from
the Secretary that the requirenments of any applicable
| aw or adm nistrative procedure have been net.

(2) Issues at hearing.--

(A) I'n general.--The person may rai se at the
hearing any rel evant issue relating to the unpaid
tax or the proposed |evy, including—

(1) appropriate spousal defenses;

(1i1) challenges to the appropriateness
of collection actions; and

(ii1) offers of collection alternatives,
whi ch may include the posting of a bond, the
substitution of other assets, an install nent
agreenent, or an offer-in-conprom se

(conti nued. ..
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Section 6330 applies to collection actions initiated nore than
180 days after July 22, 1998 (January 19, 1999, and thereafter).
See RRA 1998 sec. 3401(d), 112 Stat. 750.

Section 6330(a)(1l) entitles a taxpayer to only one notice
for a specific tax liability due for a taxable period. Section
6330(a) and (b) restricts a taxpayer’s statutory right to request
a collection due process hearing before the Ofice of Appeals to
the 30-day period followng the date of the notice. See also
sec. 301.6330-1T(b) and (c), Tenporary Proced. & Adm n. Regs., 64
Fed. Reg. 3405 (Jan. 19, 1999). On February 1, 1999, petitioner

was notified in witing of her right to request a collection due

5(...continued)
(B) Underlying liability.--The person may

al so raise at the hearing challenges to the
exi stence or anount of the underlying tax
l[tability for any tax period if the person did not
receive any statutory notice of deficiency for such
tax liability or did not otherw se have an
opportunity to dispute such tax liability.

(3) Basis for the determ nation.--The
determ nation by an appeals officer under this
subsection shall take into consideration—-

(A) the verification presented under
par agraph (1);

(B) the issues raised under paragraph (2);
and

(C) whet her any proposed coll ection action
bal ances the need for the efficient collection of
taxes with the legitimte concern of the person
that any collection action be no nore intrusive
t han necessary.
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process hearing before Appeal s under section 6330. The notice
specified that petitioner had 30 days fromthe February 1, 1999,
notice to request a hearing. Petitioner made no request for a
hearing wthin 30 days of the February 1, 1999, notice. Because
no section 6330 hearing was requested, Appeals made no
determ nation pursuant to section 6330(c).

Section 6330(d) provides for judicial review of an Appeal s
determ nation. Section 6330(d) provides:

(d) Proceeding After Hearing.--

(1) Judicial review of determ nation.--The person

may, within 30 days of a determ nation under this
section, appeal such determ nation—-

(A) to the Tax Court (and the Tax Court shal
have jurisdiction to hear such matter); or

(B) if the Tax Court does not have
jurisdiction of the underlying tax liability, to a
district court of the United States.

If a court determ nes that the appeal was to an incorrect
court, a person shall have 30 days after the court
determnation to file such appeal with the correct court.
[ Enphasi s added. ]

The determ nation by Appeals is the focus of any reviewin this

Court under section 6330(d), and that section specifies that a

A taxpayer may file a petition with the Tax Court for
review of an Appeals’ determ nation where the underlying tax is
the type of tax over which the Court normally has jurisdiction.
See Moore v. Comm ssioner, 114 T.C. 171 (2000) (dism ssing
petition for review of collection action on the ground that the
underlying trust fund taxes were not the type of tax over which
the Court normally has jurisdiction). The tax in question in
this case is incone tax, over which we normally have
jurisdiction.
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petition nust be filed within 30 days of such a determ nation.
The notice of determ nation provided for in section 6330 is,
froma jurisdictional perspective, the equivalent of a notice of
deficiency. W have held that the absence of a valid notice of
deficiency is a basis for dismssal for lack of jurisdiction.

See Savage v. Conm ssioner, 112 T.C 46, 48 (1999); Mnge v.

Commi ssioner, 93 T.C. 22, 27 (1989). This Court's jurisdiction

under section 6330(d) is dependent on the issuance of a valid
notice of determnation and a tinely petition for review. It
therefore follows that the absence of an Appeal s determ nation
under section 6330 is grounds for dismssal of a petition that
purports to be based on section 6330. Because there was no
Appeal s determ nation for this Court to review, there is sinply
no basis for our jurisdiction under section 6330(d). W shal
therefore dismss this case for lack of jurisdiction.

To reflect the foregoing,

An appropriate order

will be entered.




